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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 9099 


EVA HILL THOMPSON, Appellant 

v. 

SOCIAL SECURITY BOARD, a Federal Agency, 

Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANTS BRIEF 

This case is before the Court on appeal from decisions 
of the Board-defendant, and a judgment of the District 
Court of United States for the District of Columbia ren¬ 
dered March 3, 1944, July 12, 1944, and April 30, 1945, re¬ 
spectively, in the case of Eva Hill Thompson, plaintiff v. 
Social Security Board, defendant, in a civil action No. 27,- 
138. 

For the purpose of clarity the parties will be referred to 
in the brief by the designation which they bore in the Dis¬ 
trict Court, and the Appellant will hereafter be referred to 
as Plaintiff, and the Appellee will be hereafter referred 
to as Defendant. 
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Jurisdictional Statement 

This case was commenced in the District Court by filing 
a complaint in which plaintiff demanded a review of de¬ 
fendant’s findings and decisions that plaintiff was not en¬ 
titled to widow’s Current Insurance Benefits under Title 
42 sec. 402(e) U. S. C. The pleadings were in accordance 
with the Federal Rules of Civil Practice and Procedure. 
The jurisdiction of the lower Court is found in Title 42 sec. 
405(g) IT. S. C. 

\ Jurisdiction of this Court is based on Title 42 sec. 405(g) 
U. S. C. and Title 18 sec. 26 Code of law for the District 
of Columbia. 

i Statement of the Case 

On April 28, 1943, plaintiff filed application with the Bu¬ 
reau of Old-Age and Survivors Insurance of the Social Se¬ 
curity Board, for widow's Current Insurance Benefits on 
her own behalf and for Child's Insurance Benefits on behalf 
of James A. Thompson, Jr. under Title 42 sec. 402(e) and 
(c) respectively, U. S. C. 

At the first hearing before the Board, both applications 
were denied, at the second hearing, March 11, 1944, before 
the referee the Child's Insurance Benefits to James A. 
Thompson, Jr. was allowed; but the widow’s Current In¬ 
surance Benefits was disallowed. (Appellant’s App. 9). At 
the third hearing before the referee July 12, 1944, plain¬ 
tiff’s claim for widow’s Current Insurance Benefits was 
disallowed. (Appellant’s App. 3.) 

Disagreeing with the last decision above, plaintiff filed 
complaint in the District Court of United States for the Dis¬ 
trict of Columbia in which she demanded a review’ of the 
findings and decision of the Board. The amount claimed 
does not appear in the complaint, for the reason that it can 
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onlv be ascertained bv mathematical calculation on the 
amount placed to the credit of the wage earner from the 
Trust Fund which should appear on the defendant’s record 
to the wage earner's Account Number. (Appellant’s App. 
1) This information was not available to plaintiff when 
her complaint was filed. 

The plaintiff was lawfully married to James A. Thomp¬ 
son, deceased wage earner, February 18, 1936, in Washing¬ 
ton, D. C., and after his death was his legal widow. But, 
this marriage was declared bigamous by defendant in its 
findings and decision rendered March 11,1944. (Appellant’s 
App. 9.) On that point newly discovered evidence was pro¬ 
duced. The case was then reopened by the referee and a 
hearing thereon June 27, 1944. On July 12, 1944, the ref¬ 
eree issued another decision to the effect that the marriage 
of plaintiff to the deceased wage earner in Washington, 
D. C., February 18, 1936, was a valid marriage. However, 
he affirmed his previous decision—that plaintiff was not en¬ 
titled to widow’s Current Insurance Benefits because he 
found that she was not living with the deceased wage earn¬ 
er at the time of his death. 

From this decision plaintiff appealed to the Appeals 
Council, which Council, after a brief hearing, affirmed the 
referee’s decision. (Appellant’s App. 2.) 

Complaint was then filed in the lower Court for review 
of defendant’s proceedings under Title 42 sec. 205(e) U. S. 
C. It is contended by defendant in its answer that the find¬ 
ing of the facts and decision thereon are supported by sub¬ 
stantial evidence. As will be shown by a study of the evi¬ 
dence (Appellant’s App. 15) that there was not a witness 
for defendant who testified at the hearings before the ref¬ 
eree, that he or she positively knew of his or her knowledge 
that plaintiff and the wage earner were not members of the 
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same household at the time of the wage earner’s death; that 
they were not living together at the time of his death; that 
the wage earner did not contribute regularly to plaintiff’s 
support. The testimony of these witnesses was purely in 
the form of expressing their opinion in the matter, without 
any real knowledge of the facts. But, on the other side, 
the witnesses for plaintiff, who lived in the home with plain¬ 
tiff and wage earner, testified that plaintiff and the wage 
earner were members of the same household at the time of 
wage earner’s death; that they were living together at the 
time of his death; that wage earner made regular contri¬ 
butions to the support of plaintiff. 

On the basis of the testimonies taken, and the finding of 
facts, the Board entered its decision for Defendant and 
against Plaintiff. (Appellant’s App. 17.) 

Testimony 

The plaintiff testified in her own behalf, that she was mar¬ 
ried February IS, 1936, in Washington, D. C., to the deceas¬ 
ed wage earner, James A. Thompson, and that this was her 
first and only marriage; that the deceased wage earner was 
living with her at the time of his death, although he did die 
in the apartment of one Edna Thompson, and was away 
from home about half the time; but he paid the house rent 
where they lived—4643 Hayes Street X. E., and was regu¬ 
larly contributing $10 every two weeks to her support and 
$10 to the child’s support. He stayed with her the night 
before he died; and that he had his clothes there when he 
died. (Appellant's App. 14.) Plaintiff was corroborat¬ 
ed in her testimony by Mr. John A. Marshall and Mr. James 
J. Golden who were roomers in plaintiff’s home for several 
years and had personal knowledge of all the facts as to the, 
“Contribution and Living with.’’ Mr. Marshall testified as 
follows: That he lived in the same house—4643 Hayes 
Street X. E. where plaintiff and the wage earner lived; that 
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he had previously lived in that neighborhood; that he knew 
the wage earner as a brother, because they drank togeth¬ 
er; that the wage earner took care of his baby and wife; 
he did not miss coming in any pay days; that he was living 
there when the wage earner died, and that the wage earner 
stayed with the claimant the night before he died. (Appel¬ 
lant’s App. 14.) 

James J. Golden testified as follows: That he lived at 
4643 Hayes Street X. E., with claimant and was present on 
the days when James, the wage earner, came to contribute 
to their support; the wage earner made cash contributions 
to the support of claimant twice a month over a period of 
two years, the last payment being made April 8, 1943, but 
he had no knowledge of the amount of the payment. (Ap¬ 
pellant’s App. 14.) 

Statute Involved 

The Social Security Act of 1939, as amended. Title 42 
section 402(e) of said Act provides in part as follows: 

Widow’s Current Insurance Benefits. 

(e) (1) “Every widow (as defined in section 409(j)) 
of an individual who died a fully or currently insured 
individual after December 31, 1939, if such widow (A) 
has not remarried, (B) is not entitled to receive pri¬ 
mary insurance benefits, or is entitled to receive pri¬ 
mary insurance benefits each of which is less than three- 
fourths of a primary insurance benefit of her husband, 
(C) was living with such individual at the time of his 
death, (D) has filed application for widow’s current in¬ 
surance benefits, (E) and at- the time of filing such ap¬ 
plication has in her care a child of such individual en¬ 
titled to receive a child’s insurance benefit, shall be en¬ 
titled to receive a Widow’s current insurance benefits 
for each month, beginning with the month in wdiich she 
becomes so entitled to such current insurance benefits 
and ending with the month immediately preceding the 
first in which any of the following occurs: no child of 
such individual is entitled to receive a child’s 
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insurance benefit, she becomes entitled to receive a pri¬ 
mary insurance benefit equal to or exceeding three- 
fourths of a primary insurance benefit of her deceased 
husband, she becomes entitled to receive a Widow’s in¬ 
surance benefit, she remarries, she dies.” 

Section 409(n) of said Act provides in part as follows: 

‘‘And a widow shall be deemed to have been living 
with her husband at the time of his death if they were 
both members of the same household on the date of his 
death, or she was receiving regular contributions from 
him towards her support on such date, or he had been 
ordered by any court to contribute to her support.” 

• • • • • 

Statement of Points 

The Court erred: 

1. In granting the motion for summary judgment, and 
dismissing the complaint when it is apparent in the contents 
of the complaint and answer that there exists a genuine 
issue as to material facts; and that such facts exist with a 
substantial controversy. Plaintiff, in her complaint, de¬ 
manded judgment for review of referee's proceedings by 
the District Court under Title 42 section 405(g) U. S. C. 
Said review was denied plaintiff upon dismissal of her com¬ 
plaint. 

The Board erred: 

1. In holding that plaintiff was not living with the de¬ 
ceased wage earner at the time of his death. 

2. In holding that the wage earner was not a member of 
the same household with plaintiff at the time of his death. 

3. In holding that the wage earner did not make regular 
contributions to the support of plaintiff up to the time of his 
death. 

4. In that its decision was not based upon substantial 
evidence. 

* * • • • 
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Summary of Argument 

1 . 

Title 42 sec. 402(e) Social Security Act of 1939, as amend¬ 
ed provides that ‘ ‘ Every widow of an individual who died a 
fully or currently insured individual after 12/31/39 if such 
widow has not re-married; is not entitled to primary in¬ 
surance benefit * * *; was living with such individual at the 
time of his death; has filed application for widow’s current 
insurance benefits; and at the time of filing of said applica¬ 
tion has in her care a child of such individual, * # * shall be 
entitled to receive a widow’s current insurance benefits.'” 

The greater weight of evidence in the case shows, (a) 
that plaintiff had not re-married, (b) was not entitled to re¬ 
ceive primary insurance benefit; (c) was living with the 
wage earner at the time of his death; (d) had filed appli¬ 
cation for Widow’s current insurance benefits; and (e) at 
the time of filing such application, had in her care child 
of the deceased wage earner who was entitled to receive a 
child’s insurance benefit all of which are admitted by de¬ 
fendant. (Appellant’s App. 11.) 

2 . 

Section 409(n) of said Act provides in part as follows: 
• * * “And a widow shall be deemed to have been living 
with her husband at the time of his death if they were both 
members of the same household on the date of his death or 
she was receiving regular contributions from him towards 
her support on such date. 

Plaintiff and deceased wage earner, James A. Thompson, 
were members of the same household on the date of his 
death, notwithstanding he died in the apartment of one Edna 
Thompson. The testimony of the plaintiff is to the effect 
that her husband stayed away from her about half the time, 
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but he paid her house rent where his clothes and his child 
stayed up to the time of his death. (Appellant’s App. 14.) 
The testimony of John A. Marshall and James J. Golden is 
to the effect that the wage earner made regular contribu¬ 
tions to the support of plaintiff up to the time of his death. 
These witnesses were in a better position to know about such 
contributions than any other witness that testified in the 
case because they lived in the house with plaintiff. (Appel¬ 
lant’s App. 14.) 

ARGUMENT 

Pleadings 

Plaintiff is entitled to the benefits she seeks under the So¬ 
cial Security Act of 1939, as amended, Title 42 sec. 402(e) 
U. S. C. She has met all the conditions of the Act for such 
entitlement. She has not re-married; is not entitled to re¬ 
ceive a widow’s insurance benefit * * *; was living with her 
husband at the time of his death; has made application for 
widow’s current insurance benefits, and at the time of fil¬ 
ing such application had in her care a child of her deceased 
husband whom defendant admitted is entitled to receive a 
child’s insurance benefit. Of course, defendant by its an¬ 
swer, denies that plaintiff was living with her husband, the 
wage earner, at the time of his death because he died in the 
apartment of one Edna Thompson, who, according to some 
evidence, had been trying to break up the home of plaintiff 
by coming in between her and her husband. Plaintiff could 
not prevent her husband from staying out three or more 
nights with the Thompson woman, but death did. Notwith¬ 
standing the fact that the wage earner spent half of his time 
with his wife and child and the rest of his time with the 
Thompson woman, he, nevertheless, paid the rent for the 
house where his wife and child lived all the time, and he, half 
the time; he also made regular contributions in cash to- 
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wards her support, and kept liis child and clothes there up to 
the time of his death. These facts are supported by sub¬ 
stantial evidence adduced on behalf of plaintiff which is not 
overcome by the testimony of the defendant. (Appendix 
15.) The witnesses who testified for defendant lived ap¬ 
proximately seven miles from plaintiff’s home, some lived 
in Virginia, none of whom, except Robert Thompson, had 
ever visited plaintiff’s home. In view of these facts how 
could their testimony be substantial? How could they 
know about the “Contributions” and the “Living with" 
without some actual contact with both plaintiff and her hus¬ 
band? The wage earner was not compelled to stay with 
his wife every night in order to be classified as a member 
of the same household with her under section 403-834(a) 
Social Security Board Regulations Xo. 5. It is obvious 
that the testimony for the defendant is based solely on in¬ 
formation and belief of its witnesses (except Edna Thomp¬ 
son) who failed to testify of their own knowledge concern¬ 
ing the facts in the case. They simply expressed their opin¬ 
ion in the matter, which is not substantial evidence clear 
and convincing enough to justify a decision against plain¬ 
tiff. There is not one word in the testimony of Edna 
Thompson which shows that the wage earner ever disclosed 
to her, although she claimed he stayed with her all the time, 
that he did not contribute towards plaintiff’s support. (Ap¬ 
pendix 15.) 

But, suppose the deceased wage earner did abandon his 
wife to live with Edna Thompson, such abandonment would 
not defeat her right to her share of his personal property 
under Title IV sec. 401 D. C.; and Title 42 sec. 409 (m) 
TJ. S. C. Kandelin vs. Social Security Board, C. C. A. X. Y. 
1943,136 F. (2nd) 327,147 A. L. R. 596. Whatever sum of 
money w^as due the wage earner from the Trust Fund of 
defendant at the time of his death is personal property and 
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belongs to his estate. Plaintiff committed no act whatever 
that would cause her to forfeit her lawful rights to the de¬ 
ceased wage earner’s estate. 

Errors of Law’ Committed by the Court 

The Court erred in granting motion for summary judg¬ 
ment and thereby dismissing complaint, in view of the fact 
that there existed a genuine issue of material facts which 
was apparent from the contents of complaint and answer, 
and that such issue existed with a substantial controversy. 

Errors Committed by the Board-Defendant 

The Board erred in its finding of facts and its decisions, 
tO-wit: that plaintiff was not living with wage earner at the 
time of his death; that she did not receive regular contri¬ 
butions from wage earner towards her support; that she 
was not a member of the same household with the wage 
earner at the time of his death; that she was not entitled 
to receive a widow's current insurance benefits. 

In conclusion, it is respectfully submitted, that this cause 
should be reversed and the lower Court should be directed 
to enter judgment for plaintiff and, thereby direct defend¬ 
ant to reverse its decision, and allow plaintiff widow’s cur¬ 
rent insurance benefits. 

Respectfully submitted, 

W. P. CANNADY, 

Attorney for Plaintiff-Appellant, 

\ 2001—11th Street, N. \Y., 

Washington, D. C. 
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APPENDIX 
Case No. 9099 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Eva Hill Thompson, Claimant, 

James A. Thompson, Jr., Do 
James A. Thompson, Wage Earner, Social 
Security Account No. 579-01-5709, 4643 
Hayes St., N. E., Washington, D. C., 

Plaintiffs, 
vs. 

Social Security Board, 1523 L St., N. W., 
Washington, D. C., 

Defendant. 


Civil Action 
No. 27138. 


Complaint for Review of Proceedings of the 
Social Security Board 

1. This action arises under the Social Security Act, 
Title 11, Section 205 (g) as hereinafter more fully appears. 

2. Plaintiff, Eva Hill Thompson, is a citizen of the 
United States and a resident of the District of Columbia; 
defendant is a Federal Agency created under the laws of 
the United States. 

3. Plaintiff, Eva Hill Thompson, was lawfully married 
to James A. Thompson, deceased wage earner, February 
18, 1936, in Washington, D. C.; that they lived together as 
man and wife at 4643 Hayes St., N. E., Washington, D. C., 
from the time of said marriage until the death of said wage 
earner who was a member of their household at the time of 
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his death, notwithstanding he died in the apartment of one 
Edna Williams Thompson on or about April 10, 1943; that 
shortly after his death the plaintiff filed an application with 
the Old-Age and Survivors Insurance for widow’s current 
and child’s benefit; her application was denied on the 
grounds that she was not the legal widow of the wage earn¬ 
er and the child not his; disagreeing with such decision she 
asked the Board for a hearing before some referee; this 
matter was referred to Referee Alerton L. Emerson who 
held several hearings on same and after hearing the evi¬ 
dence adduced rendered the following decision March 
2 11, 1944: “It is the opinion of the referee, and he so 

finds, that under the laws of the District of Columbia 
the child claimant is the legitimate issue of the deceased 
wage earner and would have the status of a child as defined 
by section 209 (m) of the Social Security Act as amended.” 
And as to the plaintiff, the referee rendered his decision 
as follows: “This referee makes no finding as to whether 
the claimant was living with the w^age earner at the time 
of his death as set forth in section 209 (n) in view of his 
finding that she is not the widow as defined in section 
209 (m) because the marriage was bigamous”. From his 
latter decision plaintiff, the claimant, appealed her case to 
the Appeals Council and filed her brief herein, but mean¬ 
time, while the case was pending before said Council, plain¬ 
tiff obtained newly discovered evidence which materially 
affected the referee’s latter decision declaring the marriage 
bigamous. The chairman of said Council was advised of 
said newly discovered evidence whereupon this case was 
remanded to the referee for further hearing. The newly 
discovered evidence was a certified copy of marriage license 
from the Office of the Clerk for the District Court of the 
United States for the District of Columbia, said copy show¬ 
ing that one James Kirby and one Eva Tolson were mar¬ 
ried in the courthouse in the District of Columbia January 
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19, 1925. Plaintiff is charged with being the Eva Hill who 
married said Kirby September 8, 1925 at Shipman, Va., 
which fact, if true, would invalidate her marriage to said 
wage earner on February 18, 1936 in the District of Colum¬ 
bia. It was proven before said referee that said Kirby did 
marry said Eva Tolson in the District of Columbia before 
lie married an Eva Hill at Shipman, Va., and, in the absence 
of any divorce from Eva Tolson, the Shipman marriage 
was void and plaintiff was not bound by it, if she had been 
the Eva Hill who married Kirby, which she denies as shown 
by the evidence on record in this case which will be forth¬ 
coming to the Court in apt time. This case was remanded 
to the referee on July 12,1944, to hear the newly discovered 
evidence. After hearing all the newly discovered evidence, 
said referee rendered the following decision: “It is the 
finding of this referee that the claimant was not living with 
the deceased wage earner at the time of his death as this 
term is defined in section 209 (n). This referee affirms his 
previous decision that claimant is not entitled to widow’’s 
current insurance benefits. From this decision plaintiff ap¬ 
pealed to the Appeals Council. 

3 4. On October 23, 1944, this case was reviewed 

by said Appeals Council which Council did on the 
27th day of October, 1924 render the following decision: 
“After thoroughly considering the entire record in this 
case, the Referee’s finding of facts and statement of reason 
are hereby adopted and made a part hereof, and his Deci¬ 
sion is hereby affirmed.” Plaintiff disagreeing with the 
said Council on the ground that it was contrary to law and 
evidence in the case, files this suit in her owm right in which 
she demands a review’ of the entire matter by this Honor¬ 
able Court. 

WHEREFORE, plaintiff demands judgment against the 
defendant as follows: 
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1. That the decision of Appeals Council be reviewed and 
plaintiff adjudged entitled to Widow’s Current Insurance 
Benefits, or this case be remanded to the Board for further 
hearing of evidence relative to the wage earners’ living 
with plaintiff at the time of his death. 

2k For such other and further relief as plaintiff may be 
entitled to. 

W. P. CAXNADY, 
Attorney for Plaintiff, 
2001 11th St., N. W. 


4 Answer 

The defendant Social Security Board, an agency of the 
United States, by Edward M. Curran, United States At¬ 
torney, and Daniel B. Maher, Assistant United States At¬ 
torney, answers the complaint herein as follows: 

FIRST DEFENSE 

1. Plaintiff has no claim upon which relief can be grant¬ 
ed, as shown by the provisions of the Social Security Act 
as amended; the Regulations of the Social Security Board 
promulgated thereunder; the transcript of the record upon 
which the decision complained of was made; and the find¬ 
ings and conclusions of the Social Security Board. 

SECOND DEFENSE 

2. At the time of the death of the deceased wage-earner, 
James A. Thompson, plaintiff and he were not both mem¬ 
bers of the same household; she was not receiving regular 
contributions from him toward her support on such date; 
and he had not been ordered by any court to contribute to 
her support. Consequently plaintiff was not “living with” 
him at the time of his death as defined in Section 209 (n) 
of the Social Security Act as amended, (Title 42, U. S. C. 
§409 (n) ). 
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5 3. The facts as found by the Social Security 

Board so show. The findings are supported by sub¬ 
stantial evidence and are conclusive. 

4. The Social Security Board therefore properly de¬ 
cided that plaintiff was not a widow who was living with 
the insured individual at the time of his death so as to be 
entitled to a widow’s current insurance benefits. (Section 
202 (e) (1) of the Social Security Act as amended, Title 
42, U. S. C. Section 402 (e) (1) ). 

THIRD DEFENSE 

5. Defendant admits the allegations of paragraphs 1, 2, 
and 4 of the complaint. 

6. Answering paragraph 3 of the complaint, defendant 
refers to the findings of fact of the Social Security Board 
contained in the transcript of the record filed herewith as 
part of this answer as establishing the facts on which this 
action to review is based, and except as so established by 
said findings denies the allegations of said complaint, and 
specifically denies that at the death of wage earner he was 
a member of the same household as plaintiff or that they 
were living together in any sense within the definition of 
the term in Section 209 (n) of the Act as amended. 

7. In accordance with the provisions of Title II, Section 
205 (g) of the Social Security Act as amended (Title 42, 
U. S. C. Section 405 (g) ) defendant files herewith as part of 
its answer a certified copy of the transcript of the record, 
including the evidence upon which the findings and decision 
complained of are based. 

WHEREFORE, defendant prays for judgment dismiss¬ 
ing the complaint with costs and disbursements, and for 
judgment in accordance with Section 205 (g) of the Social 
Security Act as amended, affirming the decision of the So- 





6 


eial Security Board complained of; and for such other re¬ 
lief as may be appropriate. 

EDWARD M. CURRAN, 

United States Attorney. 

jDANIEL B. MAHER, 

Assistant United States Attorney, 

Attorneys for Defendant. 


6 Motion for Summary Judgment 

Now comes the defendant, the Social Security Board, and 
respectfully moves this court for summary judgment in the 
above-entitled action pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, on the ground that there is no 
genuine issue as to any material fact and that the defend¬ 
ant is entitled to judgment as a matter of law; and for judg¬ 
ment in accordance with Section 205 (g) of the Social Se¬ 
curity Act as amended (Title 42, U. S. C., Section 405 (g) ) 
affirming the decision of the Social Security Board herein 
complained of. 


FRANCIS M. SHEA, 

Assistant Attorney General. 

EDWARD M. CURRAN, 

United States Attorney. 

DANIEL B. MAHER, 

Assistant United States Attorney. 

Attorneys for Defendant , 

Social Security Board. 
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Notice 


W. P. Cannady, Esquire, 

2001 11th Street, Northwest, 

Washington, D. C. 

Please take notice that the points and authorities in sup¬ 
port of the foregoing motion for summary judgment are 
hereto attached. The rules of the above-entitled court re¬ 
quire that if you oppose the granting of this motion, you 
shall, within the time required, or such time as the court 
may allow or the parties hereto agree upon, tile in reply a 
memorandum of the points and authorities upon which you 
rely and serve a copy thereof upon the undersigned. 

FRANCIS M. SHEA, 

Assistant Attorney General. 

EDWARD M. CURRAN, 

United States Attorney. 

DANIEL B. MAHER, 

Assistant United States Attorney. 

Attorneys for Defendant , 

Social Security Board. 

8 Points and Authorities in Support of Motion 

for Summary Judgment 

1. This is an action brought under Section 205(g) of 
the Social Security Act, as amended, to review a decision 
of the Social Security Board holding that plaintiff was not 
entitled to “Widow’s Current Insurance Benefits,’'’ because 
she was not living with the deceased wage earner, James 
A. Thompson, at the time of his death as that term (“living 
with”) is defined in Section 209(n), that being one of the 
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conditions of entitlement to such benefits under Section 
202(e). The complaint tiled in this case asks for a judg¬ 
ment: “That the decision of Appeals Council be reversed 
and Plaintiff adjudged entitled to Widow’s Current In¬ 
surance Benefits, or this case be remanded to the Board 
for further hearing of evidence relative to the wage-earn¬ 
er’s living with Plaintiff at the time of his death.” 

Apparently, it is not disputed that the claimant is not 
eligible for Widow's Current Insurance Benefits if she 
was not “living with” the wage earner at the time of his 

o c» 

death. 

2. The claimant, Eva Hill Thompson, on April 28, 1943, 
filed application for Widow’s Current Insurance Benefits 
on her own behalf, and for Child's Insurance Benefits on 
behalf of James A. Thompson, Jr., under the provisions of 
Sections 202(e) anl (c), respectively, of the Social Securi¬ 
ty Act, as amended, alleging that she was the widow 
9 1 and said child of herself and the wage earner, James 
A. Thompson, who died on April 10, 1943 (R. 111- 

114). 1 

She was advised by the Bureau of Old-Age and Survivors 
Insurance of the Social Security Board, on August 12,1943, 
and September 8,1943, and her application has been denied 
on the ground that she was not the legal widow of the 
deceased wage earner, and that the child was not his child 
(R. 131-132). 

Disagreeing with this determination, the claimant re¬ 
quested a hearing before a referee of the Social Security 
Board. A hearing was held before Morton L. Emerson, 
Referee, in Washington, D. C., on October 18, 1943, and 
adjourned hearings were held on November 24, 1943, and 
February 18 and 25, 1944. The claimant and other wit- 

1 Our reference to the pages in the record are to the handwritten 
numbers which, in this record, were generally placed near the bottom 
of the outside margin. 
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nesses testified. Commencing witli the hearing on Febru¬ 
ary 18, 1944, the claimant was represented by W. P. Can- 
nady, who is her attorney in this action. 

On March 11, 1944, the referee rendered his decision (R. 
26-33) in which he concluded (R. 33) : 2 

“It is the decision of this referee that the claimant is 
not entitled to benefits as the widow of the deceased 
wage earner having his child in her care, but that the 
child, James A. Thompson, Jr., is entitled to the child's 
insurance benefits for w’hich application had been 
made on his behalf .’’ 

(The application on behalf of the child, having been al¬ 
lowed, is no longer in issue, and will therefore not be dis¬ 
cussed further.) In said referee’s decision of March 11, 
1944, the disallowance of the claimant’s application on her 
own behalf was based on the referee's finding (R. 30) 
“that the claimant was married to James Kirby at 
10 Shipman, Virginia, on September 8, 1925; that she 
was never divorced from him and that her marriage 
to James A. Thompson in Washington, D. C., on February 
18,1936, was bigamous,” and that hence (R. 33) “she is not 
the widow, as defined in section 209(n).” The referee also 
stated (R. 33): 

“This referee makes no findings as to whether the 
claimant was living with the deceased wage earner at 
the time of his death, as set forth in section 209(n), in 
view of his finding that^she is not the widow, as defined 
in Section 209(n), because the marriage was biga¬ 
mous.” 

The case was re-opened by the referee and a hearing held 
on June 27, 1944, in order to receive newly discovered evi¬ 
dence bearing on the claimant’s marital status. On July 
12, 1944, the referee issued another decision (R. 9-12). 

* He rendered a further or revised decision on July 12, 1944 (R. 
9-12). 
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He held that (K. 10) the marriage of the claimant to the 
deceased wage earner in Washington, D. C., on February 
18, 1936, was a valid marriage because her prior marriage 
to James Kirby was void, inasmuch as Kirby had previous¬ 
ly married another woman from whom he had not been 
divorced. However, the referee affirmed his previous de¬ 
cision that the claimant was not entitled to widow’s current 
insurance benefits, because he found (R. 12) that “the 
claimant was not living with the deceased wage earner at 
the time of his death, as this term is defined in section 
209(n),” that being, as previously stated, one of the condi¬ 
tions of entitlement to widow’s current insurance benefits 
under Section 202(e) of the amended Act. In connection 
with this finding he stated (R. 12): 

“The referee has observed the demeanor of the wit¬ 
nesses and carefully considered all of the conflicting 
evidence. It does not seem probable to this referee 
that the decedent would continue to live with and sup¬ 
port the claimant after he had secured a statement in¬ 
dicating that she had previously married and not been 
divorced, especially since he himself for several years 
i had been living with another woman as man and wife. 
The weight of the evidence shows, in the referee’s 
judgment, that the wage earner at the time of his death 
11 was not a member of the same household with the 
claimant and was not regularly contributing towards 
her support. It was admitted by the claimant that no 
court order had been issued requiring support.” 

The referee’s decision of July 12, 1944, was affirmed by 
the Appeals Council in its decision of October 27, 1944, and 
the referee’s findings of fact and statement of reasons 
were adopted and made a part of the Appeals Council’s 
decision (R. 2). The Appeals Council stated in its decision: 

“In affirming the referee’s decision we wish to point 
out that while the claimant testified that the wage 
earner paid the rent on the apartment occupied by the 
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claimant and paid her $20 each two weeks from tlie 
early part of 1942 to tlie date of his death 1943, such 
statements are not supported by the record. The 
claimant’s denial of a previous marriage, which was 
clearly proven, her introduction into the record of an 
affidavit of a person who is unknown at the address 
stated by the claimant to be the address of such person, 
her evasiveness at times, and the balance of the rec¬ 
ord, justify the finding that the claimant was not ‘liv¬ 
ing with’ the wage earner at the time of his death as 
that term is defined by the Social Security Act, as 
amended.” 

3. Section 202(e) which provides for “Widow’s Cur¬ 
rent Insurance Benefits,” provides that: 

“Every widow (as defined in section 209(j) of an 
individual who died a fully or currently insured in¬ 
dividual after December 31, 1939, if such widow (A) 
has not remarried, (B) is not entitled to receive a wid¬ 
ow’s insurance benefit, and is not entitled to receive 
primary insurance benefits, or is entitled to receive 
primary insurance benefits each of which is less than 
three-fourths of a primary insurance benefit of her 
husband, (C) was living with such individual at the 
time of his death, (D) has filed application for widow’s 
current insurance benefits, and (E) at the time of 
filing such application has in her care a child of such 
deceased individual entitled to receive a child’s insur¬ 
ance benefit, shall be entitled to receive a widow’’s cur¬ 
rent insurance benefit * * (Italics supplied.) 

“Living with,” as applied to widow’s, is defined in section 
209(n) of the amended Act as follows: 

“ * • • and a widow shall be deemed to have been living 
w’ith her husband at the time of his death if they were 
both members of the same household on the date of 
his death, or she was receiving regular contributions 
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from him toward her support on such date, or he had 
been ordered by any court to contribute to her sup¬ 
port.” 

• • • • • 


Judgment 


24 Eva Hill Thompson, 

Plaintiff, 

vs. 

Social Security Board, 
i Defendant. 


Civil Action 
No. 27,138 


Upon consideration of the defendant's motion for sum¬ 
mary judgment, and the Court having considered that mo¬ 
tion, the pleadings and the exhibits to the defendant’s an¬ 
swer, and being fully advised in the premises, it is by this 
Court this 30th day of April 1945, 

ADJUDGED, ORDERED AND DECREED that the de¬ 
fendant’s motion for Summary Judgment be, and the same 
hereby is granted and the complaint herein is dismissed. 

MATHEW A. MAGUIRE, 
Justice. 


25 Notice of Appeal 

Notice is hereby given this 24th day of July, 1945, 
that plaintiff, Eva Hill Thompson hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 30th 
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day of April, 1945 in favor of tlie defendant (Social Secur¬ 
ity Board) against said plaintiff in dismissing the com¬ 
plaint. 

W. P. CANNADY, 
Attorney for Plaintiff, 

2001 11th Street, N. W., 
Washington, D. C. 


MEMORANDUM. 

July 24, 1945 

Cost bond on appeal $250.00 by Eva Hill Thompson, 
plaintiff filed. 


26 Proceedings Before Referee 


In the case of 
Eva Hill Thompson, 

James A. Thompson, Jr., 
Claimants. 

James A. Thompson, deceased 
Wage Earner, Social Security 
Account No. 579-01-5709 


TESTIMONY BEFORE REFEREE. 

The hearing of the above cause came on in the District 
of Columbia on March 11, 1944, and July 12, 1944, before 
Mr. Merton L. Emerson, Referee. 

Whereupon claimant, Eva Hill Thompson being duly 
sworn, was produced as a witness in her own behalf and 
testified as follows: 

That she believed she was bom in Washington, D. C. 
about 1909; that her father’s name was Joseph Hill; her 
mother’s name was Corina Hill; that her mother died when 
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she was little and that she was given to a man by the name 
of Dan Stevens who also is dead; that she lived in Wash¬ 
ington until she was twelve or thirteen years old and then 
went to Philadelphia, returned to Washington after 
27 a year, went back to Philadelphia in 1924, returned 
in 1927 and has lived in that city ever since. Prom 
1924 to 1927 she lived at 630 N. 10th St. Philadelphia, Pa. 
She testified that she was married on February IS, 1936 in 
Washington, D. (J. to the deceased wage earner and that this 
was her first and only marriage; that the deceased wage 
earner was living with her at the time of his death, although 
he did die in the apartment of Edna Thompson and was 
away from home about half the time; but he was regularly 
contributing $10.00 every two weeks to her support and 
$10.00 for the child’s support; that he stayed with 
her the night before his death. 

Whereupon claimant, to corroborate her own testimony, 
called as a witness John A. Marshall who being duly sworn 
testified as follows: 

That he lived in the same house—4643 Hayes Street N. E. 
where claimant and the wage earner lived; that he had 
previously lived in that neighborhood; that he knew the 
wage earner as a brother because we drank together; that 
the wage earner took care of his baby and wife; he didn't 
miss coming in no pay days; that he was living there when 
the wage earner died; that the wage earner stayed with 
claimant the night before he died. 

Whc jupon claimant, to further corroborate her own 
testimony, called as a witness James J. Golden who by his 
affidavit deposed and said as follows: That he lived at 4643 
Hayes Street N. E. with claimant and was present on the 
days when James, the wage earner, came to contribute to 
their support; the wage earner made cash contributions to 
the support of the claimant twice a month over a period of 
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two years, the last payment being made April 8, 1943; but 
he had no knowledge of the amount of the payments. 

Thereupon claimant announced her case closed. 

Whereupon the Board, to maintain the adverse facts on 
its behalf called as a witness Edna Thompson who testified 
as follows: 

That the wage earner and she were living together at 
the time of his death; that he was with her the night before 
he died and when he died, and that except a period of about 
eight weeks in 1940, he was with her every night since they 
started living together in August 1938. In February, 1942 
the wage earner received papers from the Clerk of the 
Circuit Court of Nelson County Virginia, showing that an 
Eva Hill and a James Kirby had been married in that 
jurisdiction on September 8, 1925, and that there was no 
record in that Court of a divorce having been granted either 
James R. Kirby or Eva Hill Kirby. 

2S Edna Thompson further testified that the wage 
earner gave her these papers and told her that he 
had sent for these papers because: “He wanted to be 
sure—what I mean he said that he married her under the 
name of Hill then they lived together for about four or five 
months; after they separated he found that she w^as never 
divorced from her husband, but her husband came back 
once. The last he knew of him he was in Philadelphia; 
that he wanted to get these so that if anything ever came up 
he would have these papers to prove she was never lawful¬ 
ly divorced 

Whereupon the Board called as a witness Robert Thomp¬ 
son who testified as follows: 

That the wage earner left Eva about two years before his 
death, and he did not believe that the wage earner had lived 
with her, or had supported her up to the time he died. 
Prior to and after their separation he used to call at their 
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home and they used to come to the store where he was work¬ 
ing. (On cross examination) I lived on Kenyon Street near 
11 and Kenyon Streets X. \Y. Washington, JD. C. James 
Thompson was my brother and lived at 4643 Hayes St. N. 
E. 

Whereupon the Board called as a witness Janies W. 
Thompson who testified as follows: 

That he was the father of the wage earner; that the wage 
earner told him that he had left Eva, the claimant, and was 
not living with her any more; that he had a divorce from 
Eva and was going to marry Edna, and from the way he 
talked and acted he did not think the wage earner was sup¬ 
porting Eva. 

Whereupon the Board called as a witness Florine Thomp¬ 
son who testified as follows: 

That she is the sister of the wage earner; that she lived 
in northwest Washington; she had not at any time visited 
the claimant's home—1043 llayes St. X. E.; that she used 
to see the wage earner before he died, once or twice a week 
sometime every night in the week; that he had left Eva 
and went to live with Edna, and so far as she knew, he was 
not supporting Eva, she thought she would know because 
he was the kind of boy who did talk to her, she being the 
oldest; that he would give her money to keep; he always 
looked to and told her about his affairs; that he died at 2424 
17th St. N. W. 

29 Whereupon the Board called as a witness John H. 
Rouse who testified as follows: 

That he was the wage earner’s brother-in-law; that the 
wage earner was living with Edna at 2424-17th Street at 
the time he died, and had been living with her for more than 
a year before he died; that the wage earner said he was 
not going out to see Eva; and he did not see how the wage 
earner could have been supporting Eva at the time he 
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died; there is no way he could have paid rent up there; he 
was always coming to my house leaving money to keep for 
him; he went around and throwed awav a lot of monev; I 
could not see how he could give her a cent. 

Thereupon the Board closed its Case. 

OPINION OF THE BOARD. 

Referee Emerson: First decision, March 11, 1944. 

This referee finds that this marriage was contracted by 
the wage earner in good faith and in ignorance of any 
obstacle. 

It is the opinion of this referee, and he so finds, under 
the law's of the District of Columbia, the child claimant is 
the legitimate issue of the deceased wage earner and would 
have the status of a child, as defined in section 209 (n) of 
the Social Security Act, as amended. 

This referee makes no findings as to whether the claimant 
was living with the deceased w r age earner at the time of his 
death, as set forth in section 209(n) in view of his finding 
that she is not the widow’, as defined in section 209(m), be¬ 
cause the marriage was bigamous. 

It is the decision of this referee that the claimant is not 
entitled to benefits as the w’idow of the deceased w'age earn¬ 
er having his child in her but that the child, James A. 
Thompson, Jr., is entitled to child’s insurance benefits 
for w’hich application has been made on his behalf. 

Second decision, July 12, 1944. 

It is the finding of this referee that the claimant was not 
living with the deceased wage earner at the time of his 
death, as this term is defined in section 209(n). 

30 This referee affirms his previous decision that the 
claimant is not entitled to Widow’s Current Insur¬ 
ance Benefits. 

• • • • • 
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STATEMENT OF POINTS. 

The Board erred: 

1. In holding that the claimant was not living with the 
deceased wage earner at the time of his death. 

2. In holding that the wage earner was not a member of 
the same household with the claimant at the time of his 
death. 

3. In holding that the wage earner did not make regu¬ 
lar contribution to the support of the claimant up to the 
tune of his death. 

The Court erred: 

In granting the motion for summary judgment, and dis¬ 
missing the complaint when it is apparent from the con¬ 
tents of the complaint and answer that there exists a 
genuine issue as to material facts; and that such facts exists 
with a substantial controversy. Plaintiff, in her complaint, 
demanded judgment for a review of referee’s proceedings 
by the District Court, under Title 42 U. S. C. section 205(g) 
as amended. Said review was denied plaintiff upon dis¬ 
missal of her complaint. 

W. P. CANNADY, 

i A ttorney fo r Plain tiff, 

2001-llth St. N. W., 

! Washington, D. C. 

Service of designation of record in the above entitled 
cause accepted this 31 July, 1945. 


L. M. Coster, 

Special Assistant United States Attorney. 
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GUmteb States Court ot Appeals 

DISTRICT OF COLUMBIA 


Civil No. 9099 

Eva Hill Thompson, appellant 

v. 

Social Security Board, a Federal Agency, appellee 


OS APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMHIA 


APPELLEE’S BRIEF 


counter-statement of the case 

This is an appeal from an order and final judgment of the 
United States District Court for the District of Columbia en¬ 
tered April 30, 1945, granting the motion of the defendant 
Social Security Board for summary’ judgment and for judg¬ 
ment affirming the decision of the Social Security Board, and 
dismissing the complaint. The order and final judgment ad¬ 
judged that the plaintiff 1 was not entitled to a widow's current 
insurance benefits under Section 202 (e) of the Social Security 
Act (42 U. S. C. Section 402 (e)) and affirmed the administra¬ 
tive determination that she did not satisfy the requisite for 
entitlement of having been living with the insured individual 
at the time of his death. The decision of the Social Security 
Board held that the appellant was not entitled to benefits be¬ 
cause she was not “living with’’ the deceased wage earner 
James A. Thompson at the time of his death as that term is 

1 Appellant will hereinafter be referred to as plaintiff and appellee as 
defendant or the Social Security Board. 

(1) 
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defined in Section 209 (n) of the Social Security Act (42 
U: S. C., Section 409 (n)), and so did not meet a condition of 
entitlement imposed by Section 202 (e) (1) (C). (R. 36-37.) 2 

A. The Administrative proceedings 

On April 2S. 1943. plaintiff filed application for widow’s cur¬ 
rent insurance benefits on her own behalf, and for child’s insur¬ 
ance benefits on behalf of the infant James A. Thompson. Jr., 
under Section 202 (e) and (c) of the Social Security Act, as 
amended, respectively alleging that she was the widow and that 
the child was the offspring of herself and the deceased wage 
earner James A. Thompson who had died on April 10. 1943. 
(Tr. 111-114.) The Bureau of Old Age and Survivors Insurance 
of the Social Security Board denied her applications on the 
ground that she was not the legal widow of the deceased wage 
earner and that the child was not his. (Tr. 131-132.) Disagree¬ 
ing with this denial, plaintiff requested a hearing before a ref¬ 
eree of the Social Security Board. Hearings at which the plain¬ 
tiff and other witnesses testified were held October IS and No¬ 
vember 24. 1943. and February IS and 25, 1944. At the Febru¬ 
ary hearings, plaintiff was represented by her attorney. Plain¬ 
tiff vigorously denied having been married to or knowing one 
James Kirby, but admitted she had lived with a John Kirby 
from 1927 to 1935. On March 11. 1944. the Referee rendered 
his decision (R. 21—31), in which he concluded (R. 31): 

It is the decision of this referee that the claimant is 
not entitled to benefits as the widow, of the deceased 
wage earner having his child in her care, but that the 
child. James A. Thompson. Jr., is entitled to the child’s 

■ References to the appellant’s Appendix will be abbreviated App. —. 
References to appellee’s Appendix will be abbreviated R. —. References to 
the photoprint transcript of the administrative proceedings will be ab¬ 
breviated Tr. —. References to specific pages of the transcript will be to 
the handwritten numbers appearing generally near the bottom of the out¬ 
side margin. The transcript of the record was filed by the Board as part 
of its answer in the district court (Section 203 (g) of the Act as amended, 
42 U. S. C.. Section 405 (g)). 
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insurance benefits for which application had been made 
on his behalf. 3 

In his decision of March 11, 1944, the referee found (R. 27) 
that the plaintiff was not the widow' of the deceased wage earner 
as defined in Section 209 (m) of the Social Security Act. She 
was a party to a previous, undissolved, marriage with James 
Kirby in Shipman, Virginia, in 1925, and could not be Thomp¬ 
son’s widow'. The referee also stated (R. 31): 

This referee makes no finding as to w'hether the claim¬ 
ant was living with the deceased w*age earner at the time 
of his death as set forth in Section 209 (n). in view of 
his finding that she is not the w’idow', as defined in Sec¬ 
tion 209 (m), because the marriage was bigamous. 

The case was thereafter reopened and a hearing was held on 
June 27, 1944, to receive allegedly newly discovered evidence 
respecting plaintiff’s marital status. In his decision of July 12, 
1944 (R. 31-36), the referee resolved in her favor the issue of 
her status as the widow of the deceased wage earner, James A. 
Thompson, by virtue of a marriage in Washington, D. C„ on 
February IS, 1936, not on the ground she had not theretofore 
been married to James Kirby but on the ground that Kirby’s 
previous undissolved marriage voided plaintiff’s first marriage 
and validated her second marriage. However, the referee 
affirmed his previous decision that the claimant was not en¬ 
titled to current widow’s insurance benefits because (R. 36) 
“the claimant w*as not living with the deceased wage earner at 
the time of his death as this term is defined in Section 209 (n).” 
He stated (R. 35-36): 

The referee has observed the demeanor of the wit¬ 
nesses and carefully considered all the conflicting evi- 

5 Thus the claim of the child was allowed by the first decision (R. 21). It 
was found that he was the child of the deceased wage earner and, irrespective 
of the validity of the marriage between his parents, the husband having 
married in good faith, had the status of a child under District of Columbia 
law. He was not to be prejudiced by the invalidity of the marriage. (R. 30.) 
His entitlement is not in issue in these proceedings to review the Board’s 
determination. 

Evidence (Tr. 56. 93, 95, 96.101-104.105-106, 129,173-176) that he was not 
plaintiffs child but her cousin's abounds in the transcript. 
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dence. It does not seem probable to this referee that the 
decedent would continue to live with and support the 
claimant after he had secured a statement indicating 
that she had previously married and not been divorced, 
especially since he himself for several years had been 
living with another woman as man and wife. The weight 
of the evidence shows, in the referee's judgment, that the 
wage earner at the time of his death was not a member of 
the same household with the claimant and was not regu¬ 
larly contributing towards her support. It was admitted 
by the claimant that no court order had been issued 
requiring support. 

On October 27, 1944. the Appeals Council of the Social Secu- 

ritv Board affirmed the referee’s decision and adopted his find- 
«> 

ings of fact and statements of reason (R. 36-37). stating: 

In affirming the referee’s decision we wish to point- 
out that while the claimant testified that the wage earner 
paid the rent on the apartment occupied by the claimant 
and paid her $20 each two weeks from the early part of 
1942 to the date of his death 1943. such statements are 
not supported by the record. The claimant’s denial of 
a previous marriage, which was clearly proven, her in¬ 
troduction into the record of an affidavit of a person 
who is unknown at the address stated by the claimant to 
be the address of such person, her evasiveness at times, 
and the balance of the record, justify the finding that the 
claimant was not “living with” the wage earner at the 
time of his death as that term is defined by the Social 
Security Act. as amended. 

In conformity with the practice of the Social Security Board, 
the decision of the Appeals Council became the final decision 
of the Social Security Board. 

B. The proceedings in the District Court 

i Thereafter and within the time permitted by Section 205 (g) 
of the Social Security Act. as amended (42 U. S. C., § 405 (g)) 
plaintiff commenced this action in the district court to review 
and set aside the decision of the Social Security Board. The 
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Board answered the complaint and pursuant to the requirement 
of Section 205 (g) filed as part of its answer a certified tran¬ 
script of the administrative record. 

Section 205 (g) of the Act as amended does not contemplate 
a trial de novo. It provides that the reviewing court “shall 
have power to enter upon the pleadings and transcript of the 
record, a judgment affirming, modifying, or reversing the deci¬ 
sion of ‘the Board.” It further provides that “the findings of 
the Board as to any fact, if supported by substantial evidence, 
shall be conclusive. # * *” 

In view of the limited nature of judicial review in proceed¬ 
ings authorized by Section 205 (g) and the fact that the record 
before the court consists only of the pleadings, including the ad¬ 
ministrative transcript, it has been the practice of the Social 
Security Board to move for summary judgment pursuant to 
Rule 56 (b) of the Federal Rules of Civil Procedure as soon as 
issue is joined. Walker v. Altmeyer, 137 F. (2) 531 (C. C. A. 
2); United States v. LaLone, C. C. H. Unemployment Insur¬ 
ance Service. Fed. Par. 9207 (C. C. A. 9); Morgan v. Social 
Security Board, 45 F. Supp. 349 (M. D. Pa.); Holland v. Alt¬ 
meyer, 60 F. Supp. 954 (D. Minn.); cf. National Broadcasting 
Co. v. United States, 319 U. S. 190. 227; Wawa Dairy Farms 
v. Wickard, 149 F. (2) S60, S64 (C. C. A. 3); Watts v. R. R. B., 
56 F. Supp. S40 (E. D. La.). 

On April 30. 1945, the District Court, Judge Matthew Mc¬ 
Guire. granted the motion for summary judgment and entered 
judgment dismissing the complaint, without opinion. 

STATUTES AND REGULATIONS INVOLVED 

Section 202 (e) (1) (42 U. S. C. 402 (e) (1)) defining the 
qualifications for widow’s current insurance benefits provides: 

Every wddow * * * of an individual who dies 

a fully or currently insured individual after December 
31, 1939, if such widow (A) has not remarried * * * 
(C) was living with such individual at the time of his 
death, (D) has filed application for widow's current in¬ 
surance benefits, and (E) at the time of filing such 
application has in her care a child of such deceased 
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individual entitled to receive a child’s insurance benefits 
shall be entitled to receive a widow’s current insur¬ 
ance benefit. * * * [Italics supplied.] 

“Living with” as applied to widows is defined in Section 209 
(n) of the Social Security Act as amended (42 U. S. C. 409 (n)) 
as follows: 

* * * A widow shall be deemed to have been liv¬ 

ing with her husband at the time of his death* if they 
were both members of the same household on the date 
of his death, or she was receiving regular contributions 
from him toward her support on such date, or he had 
been ordered by any court to contribute to her support. 

Section 403.834 of Social Security Board Regulations No. 3 
(Title 20. Code of Federal Regulations (1940 Supp.) Part 403). 
defines “living with” as follows: 

Sec. 403.S34. Definition of “living with .”—* * * 
a widow shall be deemed to have been living with her 
husband at the time of his death, if. at such time, either 
of the three following conditions exist; 

(a) The husband and wife were at such time mem¬ 
bers of the same household. 

A husband and wife were members of the same house¬ 
hold if they were living together, and customarily lived 
together, in the same place of abode. 

A husband and wife who customarily lived together 
in the same place of abode but who were not actually 
doing so at such time, may nevertheless be members of 
the same household, if they were apart only temporarily 
and intended to resume living together in the same place 
of abode. 

(b) If the wife was at such time receiving regular 
contributions from her husband toward her support. 

Contributions must be substantial, and may be made 
in cash or other medium. In determining the sufficiency 
of contributions under this subsection, the surrounding 
circumstances with respect to both the time when con¬ 
tributions are made and the amount thereof shall be 
taken into consideration. 


(c) If the husband had, at such time, been ordered 
by any court to contribute to his wife’s support. 

SUMMARY OF ARGUMENT 

I. Section 205 (g) of the Social Security Act specifies that 
“findings of the Board as to any fact, if supported by sub¬ 
stantial evidence, shall be conclusive.’’ The Act charges the 
Board with the primary responsibility for determining ques¬ 
tions of fact. The finality accorded to the Board's findings ex¬ 
tends with particular force to inferences or conclusions inter¬ 
woven into the fabric of the old age and survivors insurance 
program. In the present case, the Board’s determination that 
the plaintiff was “not living with” the deceased wage earner 
at the time of his death was made after a minute study of con¬ 
tradictory evidence, and after plaintiff had been shown every 
consideration. The finding was constrained by exceptionally 
strong evidence. The courts in reviewing administrative find¬ 
ings will not substitute their judgment even in the absence of 
a statutory admonition to respect the findings and even where 
the evidentiary facts are undisputed. Much less will the courts 
substitute their judgment in the face of a statutory prohibition 
and when the evidence in support of the administrative de¬ 
termination is overpowering. The issue involved in this case 
is purely factual. In any view, it is so plainly for the informed 
judgment of the Social Security Board as to entitle the Board's 
determination to finality. Gray v. Powell, 314 U. S. 402; Dobson 
v. Commissioner, 320 U. S. 4S9, 501-503; N. L. R. B. v. Hearst 
Publications, 322 U. S. Ill; United States v. LaLone, C. C. H. 
Unemployment Insurance Service, Fed. Par. 9207 (C. C. A. 9, 
October 25, 1945). The establishment by Congress of an 
agency with power to determine questions under Title II of 
the Social Security Act manifests an intention to rely on its 
judgment as the expert body informed by experience. Whether 
the Board’s finding is supported by evidence is a question of 
law and may be presented by motion for judgment. 

II. Admittedly, no court order had issued requiring the wage 
earner to support plaintiff (Tr. 113). To prevail and establish 
that she was “living with” the wage earner at the time of his 
death she must prove that (a) they were both members of the 
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same household at the time of his death or (b) that she was 
then receiving regular contributions from him toward her sup¬ 
port. For some time prior to his death the deceased wage 
earner was estranged from the plaintiff and he died in the apart¬ 
ment he maintained with the woman he held out as his wife, 
with whom he had spent substantially all his nights in the five 
years prior to his death. The testimony on behalf of plaintiff, 
by way of contrast, was improbable as to its content and from 
unreliable and untrustworthy sources. Obviously, the Board 
■was justified in finding against plaintiff on the issue of “living 
with” the wage earner on the date of his death. 

ARGUMENT 

Point I 

Findings of the Board supported by substantial evidence are 

conclusive 

Congress has committed the determination of rights to Title 
II benefits to the Social Security Board. Section 205 (g) of 
the Social Security Act as amended contains the usual limita¬ 
tion on judicial review of administrative decisions. It provides 
that the “findings of the Board as to any fact, if supported by 
substantial evidence, shall be conclusive.” The Board’s deter¬ 
mination must be sustained if supported by substantial evi¬ 
dence. Walker v. Altmeyer, 137 F. (2) 531 (C. C. A. 2); Social 
Security Board v. Warren, 142 F. (2) 974 (C. C. A. 8); Holland 
v. Altmeyer, 60 F. Supp. 954 (D. Minn.), The question is not 
as to the weight of the evidence. Norton v. Warner, 321 U. S. 
565, 568; N. L. R. B. v. Link-Belt Co., 311 U. S. 584. 597; 
N. L. R. B. v. Nevada Copper Co., 316 U. S. 105; United States 
v. LaLone, supra; Jacob Siegel Co. v. F. T. C., 150 F. (2) 751, 
755 (C. C. A. 3); Pacific Gas <£* Electric Co. v. S. E. C., 127 F. 
(2) 378, 3S2 (C. C. A. 9); Carey v. Social Security Board, .62 
F. Supp. 458 (W. D. Ky.). 

The finality accorded to the Board’s findings by the Act ex¬ 
tends to its inferences or conclusions so long as they are “reason¬ 
ably reached upon due consideration” and after a hearing. 
Gray v. Powell, 314 U. S. 402; South Chicago Coal & Dock Co. 
v. Bassett, 309 U. S. 251, 257; Dobson v. Com’r., 320 U. S. 489, 
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501-3; ComV. v. Scottish American Investment Co., Inc., 323 
U. S. 119; N. L. R. B. v. Hearst Publications, 322 U. S. Ill; 
Walker v. Altmeyer, supra; Social Security Board v. Warren, 
supra; United States v. La Lorn, supra. 

The Supreme Court said in Com’r v. Scottish American In¬ 
vestment Co. (323 U. S. 119, at 124): 

The judicial eye must not in the first instance rove 
about searching for evidence to support other conflicting 
inferences and conclusions which the judges or the liti¬ 
gants may consider more reasonable or desirable. It 
must be cast directly and primarily in support of those 
made by the Tax Court. If a substantial basis is lacking 
the appellate court may then indulge in making its own 
inferences or conclusions or it may remand the case to 
the Tax Court for further appropriate proceedings. But 
if such basis is present the process of judicial review is 
at an end. * * * The factual situation is too de¬ 

cisive and too varied from case to case to warrant a 
great expenditure of appellate court energy in unravel¬ 
ing conflicting factual inferences. 

In the present case the Board's inferences were not merely 
permissible from the evidence; they were compelled/ There 
is no latitude for judicial reexamination of those inferences 
and implications by what amounts to a judicial trial de novo 
on the administrative record, particularly under a statute ren¬ 
dering findings of the Board conclusive if supported by sub¬ 
stantial evidence. Cf. Ellers v. R. R. B., 132 F. (2) 636, 639- 
640 (C. C. A. 2); South v. R . R. B., 131 F. (2) 748 (C. C. A. 5), 
cert. den. 317 U. S. 701. The court below properly refrained 
from reappraising conflicting evidence. 

Courts may not substitute their judgment even where the 
evidentiary facts are undisputed. In Gray v. Powell, 314 U. S. 
402, 412 the court said: 

Although we have here no dispute as to the eviden¬ 
tiary facts, that does not permit a court to substitute its 

4 Section 205 (b) of the Act permits evidence (o be received by the Board 
“even though inadmissible under rules of evidence applicable to court 
procedure.” 
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judgment for that of the Director. * * * It is not 

the province of a court to absorb the administrative 
functions to such an extent that the executive or legis¬ 
lative agencies become mere fact-finding bodies deprived 
of the advantages of prompt and definite action. 5 

The Board, hearing the testimony and seeing the witnesses, 
clearly is in a more advantageous position to determine where 
the truth iies. and to if alone is committed the responsibility of 
determining the weight of evidence and credibility of witnesses. 

In Walker v. Altmeyer , 137 F. (2) 531 (C. C. A. 2) the district 
court in a proceeding under Section 205 (g) of the Social Secu¬ 
rity Act reversed the administrative finding as to employment 
in a case where the individual, an attorney, continued to per¬ 
form services after qualifying and so was subject to loss of 
benefits for months in which he rendered services for wages of 
$15 or more (Section 203 (d) (1) of the Act as amended. 42 
I’i S. C. 403 (d) (1)). The Court of Appeals reinstated the 
Board's decision, saying (pp. 533-534): 

The facts underlying that decision which were found 
on substantial evidence were, of course, binding upon the 
district court. That is not the question this appeal raises. 
The error into which the court fell was not that of mak¬ 
ing new and contrary findings but of substituting new 
and contrary inference of its own from the found facts 
which led it to reverse the administrative conclusion 
which had been reached as to the employee status of the 
plaintiff. That sort of action went beyond the power of 
the district court to review in such a suit as this. It was 
the judgment of the administrative body as to an em¬ 
ployer-employee relationship rather than that of the 
court which the statute made effective provided that 
judgment was based upon conclusions reasonably 
reached upon due consideration of all relevant issues 
presented after parties in interest had been given a fair 
hearing or a fair opportunity to be heard upon the facts 
and the applicable law. Gray v. Powell, 314 U. S. 402. 

Under section 205 (g) of the Social Security Act. as under 
other similar acts, the boards findings of fact must be sustained 


* St** also Boehm v. Com'r.. 66 S. Ct. 120. 
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if the court finds they are supported by substantial evidence. 
This same finality extends to the board’s inferences and conclu¬ 
sions from the evidence if a substantial basis is found for them. 
United States v. La Lone, supra. 

The establishment by Congress of an administrative author¬ 
ity with power to determine a particular question manifests an 
intention to rely on the expert judgment of a body “informed 
by experience.” N. L. R. B. v. Hearst Publications, 322 U. S. 
111. 130. The Board in dealing daily with the old age and 
survivors insurance system and processing upwards of 2.000.000 
insurance claims (See Blachly and Oatman, Judicial Review of 
Benefactory Action, 33 Geo. L. J. 1,12, fn. 53) has developed a 
familiarity with the background and objectives of the Act,, 
which cannot well be attained by a court in a single contact with 
a segment of a problem arising under the Social Security Act, 
in most instances under appealing circumstances inimical to 
the formulation of a workable general rule. 

Decisions of the character involved herein go to the heart of 
the Social Security Act. Affecting the minute details of admin¬ 
istration. they belong uniquely to the expert tribunal estab¬ 
lished in the specialized field. There having been a fair hearing 
before the Board, an opportunity for plaintiff to present her 
contentions to the administrative tribunal, application of the 
Act in a just and reasoned manner, and a rational basis in the y 
evidence to support the Board’s conclusion, the court below 
ceeded its authority in reversing the judgment of the Board 
in the field entrusted to it by Congress. Rochester Tel. Corp. v. 
United States, 307 U. S. 125,146: Gray v. Powell, 314 U. S. 402; 
Dobson v. Com'r., 320 U. S. 4S9; Walker v. Altmeyer, 137 F. 
(2) 531 (C. C. A. 2); Social Security Board v. Warren, 142 F. 
(2) 974 (C. C. A. S); United States v. La Lone, supra. 

The only question—whether the Board’s findings that plain¬ 
tiff and the deceased wage earner were not living together in 
the same household and that he was not making regular con¬ 
tributions to her support at the time of his death were sup¬ 
ported by substantial evidence—must be decided on the plead- 
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irigs (Section 205 (g)). The motion for summary judgment 
was therefore an appropriate procedure for presenting the ques¬ 
tion. See cases cited supra, p. 5. 

Point II 

The Board was warranted in finding that the insured in¬ 
dividual was not “living with” plaintiff at the time of his 
death 

A. The determination of the Board is supported by substantial evidence 

Despite the multiple marriages detailed in the complaint, 
the only question is whether there was substantial evidence 
to support the Board’s finding that plaintiff was not living with 
decedent when he died.' 1 

The evidence before the referee disproving plaintiff’s conten¬ 
tion that she was living with the wage earner at the time of 
his death overwhelmingly established (1) that she and the 
wage earner were not members of the same household at the 
time of his death and (2) that she was not at that time re- 

“Bi>th Section 2<>2 <d). providing for widow's insurance benefits on at¬ 
taining the age of sixty-five, and 202 (e), providing for widow’s current in¬ 
surance benefits to widows having children in their care, require the widow 
to have been living with the insured individual at the time of his death; 
Section 202 (g). providing for lump-sum death payments if the insured 
individual leaves no surviving relative (widow, child or parent) who would 
l>e entitled to a monthly benefit, contains no such explicit requirement, but 
entitlement may l»e subject to a similar condition by reason of the adop¬ 
tion in Section 2<X) (m) of the provisions of state law governing the devolu¬ 
tion of intestate personal property in determining who is a widow under 
Title II of the Social Security Act. Kandelin v. Social Security Board . 136 
F. (2d) 327 (C. C. A. 2). afTg. 45 F. Supp. 341 (E. D. X. Y.). 

The question in the instant case is whether plaintiff was “living with” 
the insured individual at the time of his death, not the incidence of t5ie 
blame for the break-up of the home. Consequently, plaintiff's rights to take 
personalty on intestacy is irrelevant. Contrary to the assumption in appel¬ 
lant's brief (pages 0-10) no claim to Titje II payments accrues to the wage 
earner or his estate on his death and insured individuals have no interest 
in the Trust Fund. 42 U. S. C. 401. Only in the event no benefits could be pay- * 
able under 202 (c) (child's insurance benefits). 202 (d), 202 (e). or 202 (f) 
(parent's insurance benefits) is a lump sum death payment made in accord¬ 
ance with Section 202 (g). the residuary provision of Title II. to persons 
eligible under the terms thereof. See S. S. B. Regulations 3, Section 403.40S. 
Because monthly payments were payable to the child, no lump sum death 
payment would be payable to any one. 
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ceiving regular contributions from him toward her support. 
The evidence may be summarized as follows: 

Claimant’s residence, and the place where she was living 
at the time of wage earner’s death, was 4643 Hayes Street 
Northeast. Washington. D. C. Wage earner died in the apart¬ 
ment Edna Thompson and he maintained at 2424 17th Street 
Northwest, Washington, D. C. The plaintiff admitted that he 
died at Edna’s apartment (Tr. 45) and his death certificate 
gives the 17th Street address as the wage earner’s usual resi¬ 
dence and place of death and names Edna as his wife (Tr. 45, 
139). Edna testified that the wage earner and she were living 
together at the time of his death; that he was with her the 
night he died and that with the exception of a period of eight 
weeks in 1940, he was with her every' night after they started 
living together in August 1938 (Tr. 57, 58). In February, 1942, 
following an inquiry he had instituted, the wage earner re¬ 
ceived papers from the clerk of the Circuit Court of Nelson 
County, Virginia, disclosing that an Eva Hill and a James 
Kirby had been married there on September 8, 1925, and that 
there was no record in that court of a divorce having been 
granted either party to that marriage (Tr. 53-54, 146-147). 
Edna testified James J. Thompson was then separated from 
and unreconciled to plaintiff (Tr. 55). The wage earner’s 
father testified (Tr. 94) that the wage earner told him he had 
left the plaintiff and was no longer living with her, and that 
he bore plaintiff ill will. The wage earner's brother testified 
that the wage earner left plaintiff about two years before his 
death and that as his intimate he did not believe the wage 
earner was living with or supporting plaintiff (Tr. 96-98). 
His testimony shows that he frequently saw the wage earner, 
visited plaintiff and James Thompson before their separation, 
and would have occasion to know the domestic situation. The 
wage earner’s sister testified that she was her brother’s con¬ 
fidante, that he used to visit her frequently, never less than 
once or twice a week, and that he had left plaintiff and was 
living with Edna at the time of his death (Tr. 102-103). The 
witness's brother-in-law testified that wage earner was living 
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with Edna at 17th Street and had been living with her for more 
than a year before he died; had said he was not seeing plain tiff, 
and that on his income and habits he could not have been sup¬ 
porting plaintiff. Plaintiff’s own testimony shows that at his 
employment in the Commerce Building wage earner had named 
Edna as his beneficiary (Tr. SS-S9) and told his superior that 
he had been divorced from plaintiff (Tr. 58). 

B. The plaintiff’s contention is supported by only slight evidence 

In contrast to this testimony the weakness of the evidence 
on behalf of plaintiff is glaring. Indeed, when the referee put 
the direct question whether she and the wage earner were 
living together at the time of his death plaintiff parried (Tr. 
69) “I would not say I was or wasn’t. He had clothes there 
and he had clothes at Edna’s. He wasn’t three or four night at 
home a week.” 

In view of the substantiality of the evidence supporting the 
Board's finding that they were not living together, further dis¬ 
cussion of the evidence in the record is superfluous. However, 
analysis manifests that, both in relation to the evidence al¬ 
legedly supporting plaintiff's contention and absolutely, the 
evidence supporting the Board's finding is not merely substan¬ 
tial but preponderant. The testimony of John A. Marshall 
that the wage earner did not “miss coming in no pay days'" (Tr. 
72) acquires additional significance from the absence of men¬ 
tion that wage earner was ever there between pay days. 7 The 
affidavit by James A. Golden that twice a month for two years 
the wage earner came to contribute to the support of plaintiff 
and the infant (Tr. 133-134) is so circumstantial and so im¬ 
probable that it is entitled to no weight. Obviously the affiant 
would have a remarkable memory to be able to recall, more 
than a year later, that the wage earner made the last payment 
on April 8, 1943. It taxes credulity to believe this affiant was 
invariably present on all forty-eight occasions when the wage 
earner allegedly made payments, and yet was innocent of 
knowledge as to the amount of any of the payments. Neither 
of these persons substantiates plaintiff’s equivocal claim that 

T It is not clear that the witness was living at the Hayes Street address 
during this period. “I am liveing at this number now But wasen Then.” 
(Tr. 125.) 
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they lived together in the same household. All they tend to 
prove is that the deceased paid money to plaintiff. If he did, 
the Board would be warranted in believing that the money was 
for the support of the child. Only plaintiff has testified that 
the deceased was living in the same household. It seems alto¬ 
gether improbable that the wage earner, estranged from the 
plaintiff, with proof in his possession that plaintiff had pre¬ 
viously been married to a man from whom she had not been 
divorced (Tr. 54-^55), and living with another woman, Edna, 
with whom he had tried to contract a manage as early as 1939 
(Tr. 55 ) would voluntarily contribute to plaintiff's support. 
The deceased was never apprised of plaintiff’s contention, 
presented to the referee on July 27, 1944, as newly discov¬ 
ered evidence (Tr. 85) that her marriage to Kirby was void 
because his previous marriage was an impediment. It is fair 
to infer that plaintiff had no confidence in her ability to exert 
pressure on the wage earner to contribute to her support and 
that he would have resisted such pressure in the belief the 
marriage was a nullity. 

Bearing upon plaintiff’s credibility, she has steadfastly de¬ 
nied an earlier marriage. She was evasive in her testimony, 
not only denying her previous marriage to James Kirby, but 
even swearing she did not know him. In complete contradic¬ 
tion of plaintiff’s testimony, at an adjourned hearing, James 
Kirby testifying in the presence of plaintiff, and with no mo¬ 
tive to falsify, positively identified her as the Eva Hill he had 
married in 1925 in Shipman, Virginia (Tr. 76, 78), and testi¬ 
fied that they had lived together for two years. Again, the 
plaintiff denied having been married to James Kirby or know¬ 
ing him (Tr. 83, 87). At the first hearing, moreover, she had 
produced a false affidavit purporting to place her in Philadel¬ 
phia on September 8, 1925, the date of the Shipman, Virginia, 
marriage. The plaintiff’s testimony is therefore thoroughly 
discredited, palpably untrue, and marked by a complete lack 
of candor and a willingness to shift ground. The Board was 
not bound to credit the self-serving testimony of an unregen¬ 
erate witness who withheld material evidence and founded her 
claim on suppression and avoidance. 
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She first testified that she had lived for about two or three 
years with a 'John Kirby whom she had met in 1927 (Tr. 43). 
Later she testified that she met him in 1924, but didn’t start 
going with him until 1925, and was still going with him in 
1935 (Tr. 65) and that she did not live with him any of that 
time, “not under the same roof” (Tr. 66). She also testified 
that on several occasions, including the three-year period from 
1924 to 1927, she lived at a boarding house at 630 N. 10th 
Street, Philadelphia, and produced what purported to be an 
affidavit executed in Philadelphia by a Lillian Davis that on 
September 8, 1925, plaintiff was residing at her home, 630 N. 
10th Street, Philadelphia, Pennsylvania (Tr. 42-43, 140). 
Representatives of the Board in Philadelphia were unable to 
locate any Lillian Davis (Tr. 148). Although the inability to 
locate such person was noted by the referee in his decision of 
March 11, 1944, plaintiff vouchsafed no explanation at the re¬ 
opened hearing on June 27, 1944. At an adjourned hearing 
Kirby testified in her presence that he had lived for a while in 
a boarding house at 630 N. 10th Street/ Philadelphia (Tr. 
76-77). 

It may be doubted that a trier of the facts could conscien¬ 
tiously find plaintiff was a member of the class of widows close 
enough to, or sufficiently dependent on, the deceased to fit 
within the class intended to be benefited under the statutory 
scheme. (Section 202 (e) (1) (C); Section 209 (n).) The 
plaintiff cannot and does not assert her claim was prejudged. 
The district court properly refused to revaluate the evidence 
and to substitute its own views for the responsible findings of 
the Board, made after a painstaking effort to allow plaintiff to 
develop her claim along all conceivable lines. The clear pre¬ 
ponderance of the evidence supports the finding that the wage 
earner at the time of his death was neither a member of the 
same household as plaintiff nor contributing regularly to her 
support. Certainly the record provides material for a conclu- 
sion,contrary to plaintiff’s. The Board’s resolution of the evi¬ 
dence in this sordid record must be sustained. The appeal is 
without merit. 


17 

CONCLUSION 

The judgment appealed from complied with settled stand¬ 
ards for judicial review of administrative findings, was correctly 
decided, and should be affirmed. 

Respectfully submitted. 

John F. Sonnett, 

Assistant Attorney General, 
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APPENDIX 


REFEREE'S DECISION OF MARCH 11, 1944 

In the Cases of Eva Hill Thompson on Own Behalf 
and on Behalf of Child, James A. Thompson, Jr., 
claimants 

Claims for widow’s current and child’s insurance benefits. 
Wage earner: James A. Thompson. 

S. S. Account Number: 579-01-5709. 

The claimant was advised, by the Bureau of Old-Age and 
Survivors Insurance of the Social Security Board, on August 
12, 1943, and this advice was affirmed on September 8, 1943, 
that her application for widow’s current and child’s insurance 
benefits, made under the provisions of Section 202 (c) and (e) 
of the amended Social Security Act, had been denied on the 
grounds that she was not the legal widow of the above-men¬ 
tioned wage earner, and the child was not his child. Disagree¬ 
ing with this determination, the claimant, in writing, requested 
a hearing before a referee of the Social Security Board. After 
due notice, such hearing was held before the undersigned ref¬ 
eree in Washington, D. C., on October 18, 1943, and adjourned 
hearings were held on November 24, 1943, and February 18 
and 25,1944. The claimant was present and testified, and com¬ 
mencing with the hearing on February 18, 1944, was repre¬ 
sented by W. P. Cannady, Attomey-at-law, of Washington, 
D. C. On the motion of the referee, Edna Thompson, of 
Washington, D. C., was made a party in the proceedings. The 
record was re-opened on March 7, 1944, to admit additional 
written evidence, copies of which had been sent to the claim¬ 
ant’s representative. 

The claimant alleges that she was legally married to the de¬ 
ceased wage earner in Washington, D. C., on February 18, 
1936; that she and the deceased wage earner are the parents 
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of James A. Thompson, Jr., born in Washington, D. C., on 
February 27,1937; that she was living with the deceased wage 
earner at 4643 Hayes Street NE., Washington, D. C., at the 
time of his death; and that he was regularly contributing to her 
support and to the support of this child at that time. 

Sections 202 (e) and (c) of the Act, insofar as they apply 
to the issues in this case, provide as follows: 

Widow’s current insurance benefits. —(e) (1) Every 
widow (as defined in section 209 (j)) of an individual 
who died a fully or currently insured individual after 
December 31,1939, if such widow (A) has not remarried, 

* * * (C) was living-with such individual at the 

time of his death, (D) has filed application for widow’s 
current insurance benefits, and (E) at the time of filing 
such application has in her care a child of such deceased 
individual entitled to receive a child’s insurance bene¬ 
fit, shall be entitled to receive a widow’s current insur- 

* ance benefit for each month, beginning with the month 
in which she becomes so entitled to such current insur¬ 
ance benefits and # * *. 

Child’s insurance benefits. —(c) (1) Every child (as 
defined in section 209 (k),) # # * of an individual 

who died a fully or currently insured individual (as 
defined in section 209 (g) and (h)) after December 31, 
1939, if such child (A) has filed application for child’s 
insurance benefits, (B) at the time such application was 
filed was unmarried and had not attained the age of 18, 
and (C) was dependent upon such individual at the time 
such application was filed, or, if such individual has died, 
was dependent upon such individual at the time of such 
individual’s death, shall be entitled to receive a child’s 
insurance benefit for each month, beginning with the 
month in which such child becomes so entitled to such 
benefits, * # 

(3) A child shall be deemed dependent upon a father 

* * *, or to have been dependent upon such in¬ 

dividual at the time of the death of such individual, un¬ 
less, at the time of such death, # * * such in¬ 

dividual was not living with or contributing to the 
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support of such child and * * * (A) such child is 

neither the legitimate nor adopted child of such individ¬ 
ual, or * * *. 

Section 209 (j) is as follows: 

The term “widow * * * means the surviving 

wife of an individual who either (1) is the mother of 
such individual's son or daughter, or (2) was married 
to him prior to the beginning of the twelfth month be¬ 
fore the month in which he died. 

Section 209 (m) provides: 

In determining whether an applicant is the * * * 

widow, child, * * * of a fully insured * * * 

individual for purposes of this title, the Board shall 
apply such law as would be applied in determining the 
devolution of intestate personal property by the courts 
of the State * * * in which he was domiciled at 
the time of his death, or if such insured is or was not so 
domiciled in any State, by the courts of the District of 
Columbia. Applicants w’ho according to such law would 
have the same status relative to taking intestate per¬ 
sonal property as a wife, widow, child, or parent shall 
be deemed such. 

Section 209 (n) provides: 

* * * a widow shall be deemed to have been living 

with her husband at the time of his death if they were 
both members of the same household on the date of his 
death, or if she was receiving regular contributions from 
him toward her support on such date, or he had been 
ordered by any court to contribute to her support. 

The claimant testified that she believed she was born in 
Washington, D. C., about 1909; that her father’s name was 
Joseph Hill; her mother’s name, Corina Hill; that her mother 
died when she was little and that she was given to a man by the 
name of Dan Stevens who also is dead; that she lived in Wash¬ 
ington until she was 12 or 13 years old and then went to Phila¬ 
delphia, returned to Washington after a year, went back to 
Philadelphia in 1924, returned to Washington in 1927, and has 
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lived in that city ever since. From 1924 to 1927 she lived at 630 
N. 10th St.. Philadelphia. Pa. She testified that she was mar¬ 
ried on February IS, 1936. in Washington. D. C., to the de¬ 
ceased wage earner and that this was her first and only mar¬ 
riage ; that the deceased wage earner was living with her at the 
time of his death, although he did die in the apartment of Edna 
Thompson and admittedly was away from home about half the 
timje: that she had never been to Shipman, Nelson County, 
Virginia, until she was taken there by the deceased wage earner 
to see his parents just prior to his marriage to her. She fur¬ 
ther testified that she was acquainted with a John Kirby in 
Washington. D. C.. in 1924, but did not start going around 
with him until 1925 and went with him until 1935. She testi¬ 
fied that she and John Kirby owned an automobile together 
in Washington, D. C.; that he visited her in Philadelphia and 
that he paid certain of her expenses but that they were not 
married. Among the places that she lived in Washington was 
Seaton Place NW.. and in Philadelphia at 630 N. 10th .St. 
She submitted an affidavit from a Lillian Davis that she was 
living at this Philadelphia address on September S, 1925. 

i Edna Thompson testified that the deceased wage earner died 
in her apartment on April 10. 1943; that they had lived to¬ 
gether since August 14, 193S, and that she was known as his 
wife; that they had lived together continuously except for a 
separation of eight weeks from October 30, 1940. until January 
29. 1941; that she paid the expenses of burial of the deceased 
wage earner; that he was living with her when on April 20, 
1939, he applied in the District of Columbia for unemployment 
compensation insurance; that she was named the deceased 
wage earner's beneficiary under his Civil Service retirement 
policy; that the wage earner told her that the child whom the 
claimant alleges is his child was born in the claimant’s house 
to a woman by the name of Anderson, first name unknown, and 
that the father’s name was Cleve Anderson, called “Pete.” She 
further testified that the decedent had given her an envelope 
which, with its contents, she showed to the referee. This en¬ 
velope was postmarked February 18, 1942, at Lovingston, Vir¬ 
ginia. and was addressed to James A. Thompson, 2424 17th 
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St. XW., Apt. 8. Washington, D. C. It bore the return address 
of C. W. Embrey, Clerk, Circuit Court, Nelson County, Lov- 
ingston, Virginia. This envelope contained a copy of marriage 
license certified by C. W. Embrey. clerk, showing that a James 
Kirby married an Eva Hill on September 8, 1925, the marriage 
being performed by Rev. L. Smith of the Baptist Church. Eva 
Hill’s age was given as 22 and the name of her father as Jake and 
her mother as Eva. The envelope also contained a letter from 
the same clerk of court to the effect that there was no record 
in his court of a divorce having been granted either to a James 
Kirby or to an Eva Hill Kirby. Edna Thompson further testi¬ 
fied that the decedent told her that he had sent for these papers 
in order to have proof that the claimant had been married pre¬ 
vious to marrying him, and had not been divorced. 

Through the information given in the above-mentioned mar¬ 
riage license, the referee was able to locate a James Kirby. 
This James Kirby first denied under oath that he is the James 
Kirby mentioned in the marriage license but admitted know¬ 
ing an Eva Hill in Washington, D. C., in the late 1920’s and 
possibly in 1928 or 1929. He stated that they went around to¬ 
gether for a period of a year or two, did not maintain a household 
as man and wife, lived in various places including Seaton Place, 
NW, were never ceremoniously married, that he lost track of 
her when he left Washington in 1931 and had heard nothing 
from her since that time. He later testified under oath that he 
is the James Kirby mentioned in this marriage license, that he 
did marry an Eva Hill, that they lived together in Washington 
as above, and later in Philadelphia at 630 N. 10th St., and 920 
Mellon St. 

At the hearing on February 25, this James Kirby positively 
identified the claimant as the woman he married on September 
8, 1925, at Shipman, Nelson County, Virginia, and lived with 
in Washington, D. C., and Philadelphia. Pa. He further testi¬ 
fied in answer to questions of the decedent’s representative that 
in January 1925 in the District Court, Washington, D. C., he 
signed a paper which he later was told meant that he had to 
marry one Eva Tosson. but that he never considered that he 
was married to her. The claimant’s representative advised 
this referee on February 26, 1944, that no record was found in 
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the clerk’s office of a marriage license issued to a James Kirby 
for the years 1924 or 1925. He further stated: “The records in 
the District Attorney’s office show a bill, charging a James 
Kirby with carnal knowledge of one Eva Tosson. was sent to 
the grand jury January 19. 1925. and was ignored by the grand 
jury presumably for the reason that it considered them as com¬ 
mon-law man and wife. I found no further information bearing 
on the matter.’’ 

This referee finds that sufficient evidence has not been pre¬ 
sented to prove a common-law marriage between the witness, 
James Kirby, and one Eva Tosson whose whereabouts is 
unknown. 

The claimant continued to insist after being identified by 
James Kirby that she had never seen him before, that she was 
not married to him or anyone else prior to her marriage to the 
deceased wage earner, and that she was living in Philadelphia 
at 630 X. 10th St., on the date of the marriage of an Eva Hill 
to a James Kirby in Shipman. Virginia. 

Referring to the claimant’s testimony that she was born in 
Washington, D. C.. and that her father’s name was Joseph 
and her mother’s name Corina. this referee had a search made 
of the vital statistics records of the District of Columbia but 
no record of such a birth could be found. An investigation of 
the affidavit offered by the claimant and signed by one Lillian 
Davis to the effect that the claimant was living at 630 X. 10th 
St., ; Philadelphia, Pa., on September S, 1925, showed that no 
woman by the name of Lillian Davis lived at this address on the 
date that the affidavit was taken, and no one was found know¬ 
ing such Lillian Davis. An interview by a representative of 
the Bureau with the minister who married an Eva Hill and 
a James Kirby on September 8, 1925, at Shipman, Virginia, 
brought forth the statement that she was the only Eva Hill 
known in that area and that she left many years ago to go to 
Washington. Both the father and grandfather of the deceased 
wage earner, by affidavit, stated that they knew the Eva Hill 
who had married a James Kirby before she married the de¬ 
cedent and that the decedent left her only after he had dis¬ 
covered that the claimant had not been divorced from James 
Kirby. 
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This referee has carefully weighed all the evidence. There 
is no doubt about the witness, James Kirby, having married 
an Eva Hill, but the question is whether the claimant is this 
Eva Hill. The witness, James Kirby, positively identified the 
claimant as this Eva Hill. The claimant admits knowing and 
living with a John Kirby in Washington, D. C., at the time 
that James Kirby testified first that he knew her and later that 
he was married to her. The claimant did not furnish any fur¬ 
ther information regarding this John Kirby, although requested 
so to do by the referee. In spite of the claimant’s repeated de¬ 
nial that she was ever martied to this James Kirby or had ever 
seen him before, this referee believes that this James Kirby 
testified truthfully. Further, the claimant admits living at the 
Seaton Place address in Washington, D. C., and at the X. 10th 
St., address in Philadelphia where James Kirby testified that 
he had lived with her. She denies that John Kirby and James 
Kirby are the same person, but her admitted time of asso¬ 
ciation Vith John Kirby corresponds in part at least with the 
period that James Kirby testified that they were living to¬ 
gether. Since the claimant denies a marriage with this James 
Kirby, it follows that no proof is needed that she was not 
divorced from him, and there is no evidence as to James 
Kirby’s having been divorced. It is the finding of this referee 
that the claimant was married to James Kirby at Shipman, 
Virginia, on September S, 1925; that she was never divorced 
from him and that her marriage to James A. Thompson in 
Washington, D. C., on February IS, 1936, was bigamous. 

The claimant alleges that the child, James A. Thompson, 
Jr., was born at 4643 Hayes St., NE., Washington, D. C., at 
11:00 a. m., February 27,1937, and that the child was delivered 
by an interne sent with an ambulance from the Freedmen’s 
Hospital. The evidence shows that there is no record of this 
birth in the vital statistics records of the District of Columbia; 
that the Freedmen’s Hospital has' no record of its ambulance 
going to the address stated, or an interne delivering a child 
on this date at this address or at any approximate date or ad¬ 
dress. The Instructive Visiting Nurse Society informed this 
referee that it has no record of such a birth. However, all wit¬ 
nesses named below agree that a child was born on this date 
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at this address. The Bureau found in its letter to the claimant 
dated September 8, 1943. that this child was the child of the 
claimant’s cousin, one Elizabeth Anderson. The claimant de¬ 
nies this or of knowing any woman by the name of Anderson. 
A search made of the District of Columbia vital statistics rec¬ 
ords at the request of the referee found no record of a birth at 
this time or address to a woman by the name of Anderson. 

The claimant produced statements from the following per¬ 
sons, none of whom, except John A. Marshall, and Dr. Tolley 
B. Spriggs, appeared as a witness. Beatrice V. Watson of 4502 
17th St. XW.. deposed that she was present when the child 
claimant was born. John A. Marshall. 4643 Hayes St. NE., 
same address as the claimant’s, but not living at that address 
when the child was born, and Rev. W. H. Gibson, 916 45th 
Place NE V who married the claimant and the deceased wage 
earner, depose that they knew the claimant was with child and 
that they had seen her on occasions before the child was born. 
Rev. L. Thornton. 922 24th St. XW., deposed that she-'saw the 
claimant while she was carrying her baby and christened it 
before it was 24 hours old. Tolley B. Spriggs, M. D., of 1028 
7th St. X~E., Washington, D. C., gave a signed statement on 
Xovember 20, 1943: “This is to certify that I examined Mrs. 
Eva Thompson on February 12,1937, and found her to be preg¬ 
nant with an 8^4 months gestation.’ 7 This referee issued a sub¬ 
pen a for Dr. Spriggs to be present with his records at a hearing 
but he did not respond. He later came to the referee's office 
on March 2, at which time his deposition was taken. He tes¬ 
tified that he believed that the Eva Thompson whom he exam¬ 
ined on February 12, 1937, and found to be pregnant, with an 
8 1 /> months gestation, was the same woman he next treated in 
January 1943. and is the claimant in this case. 

Certain information from the District of Columbia Unem¬ 
ployment Compensation Commission records was obtained by 
the referee. This shows that on April 20, 1939, the deceased 
wage earner applied for unemployment insurance. He gave 
his wife’s name as Eva Thompson, age 31, and his child’s name 
as James Thompson, Jr., age 2. Edna Thompson, as stated 
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above, admits knowledge of this application but testified that 
she did not know’ how the application was made out. 

The file contains statements from John and Fanny Rouse, 
brother-in-law and sister of the w’age earner, that they believed 
the child claimant is not the child of the deceased wage earner 
but is the child of the sister of a person named “Cleve” (last 
name unknowm). Florine Thompson, 1430 Douglas St. NW., 
Washington, D. C., sister of the deceased wage earner, also made 
a statement that she believed the mother of the child claimant 
is a girl named Anderson who was living in the home of Eva 
Thompson at the time the child was bom. 

This referee has carefully considered all of the evidence. 
There is general agreement among the witnesses that the child 
claimant w*as born at the claimant's home, 4643 Hayes St. 
NE., Washington, D. C., on February 27, 1937, even though no 
official record can be found of such a birth. No evidence has 
been presented that the claimant and the decedent were not 
living together on this date. Edna Thompson testified that she 
and the w^age earner started living together August 14, 193S, 
or more than a year after this child was born. One witness 
states that she w*as present in the roomj when this child w r as 
born, and other witnesses state that they saw the claimant car¬ 
rying this child before it was born. The testimony of those 
who say the child is not the claimant’s is hearsay. Doctor 
Spriggs testified that he believes the claimant is the same Eva 
Thompson whom his records show’ he examined on February 
12, 1937, and found to be pregnant w r ith an 8*4 months gesta¬ 
tion. This corresponds with the date of the birth of the child. 
The deceased wage earner himself on April 12, 1939, in his ap¬ 
plication made in the District of Columbia for unemployment 
compensation insurance listed James Thompson, Jr., age 2, as 
his son. This date again corresponds with the date of birth of 
this child. It is the finding of this referee after weighing all 
the evidence that the child claimant is the-child of the deceased 
wage earner. 

The question which now’ must be determined is whether this 
child is legitimate under the laws of the District of Columbia, 
and would have the status of “child,” as defined in section 
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209 (m) of the amended Social Security Act. Title 14, Section 
67, of the Code of the District of Columbia, provides as follows: 

In case any marriage shall be declared by decree to 
have been void on account of either party having a 
former wife or husband living, if it shall appear that said 
marriage was contracted in good faith by the other party 
in ignorance to said obstacle to the marriage, that fact 
shall be found and declared by the decree, and in such 
case the issue of said marriage shall be deemed to be 
the legitimate issue of the parent who was capable of 
contracting. 

No cases construing the situation, where there has been no 
decree, have been found, by this referee. However, it is per¬ 
haps significant that the courts of such widely separated states 
as Maine and Missouri in passing on somewhat similar statutes 
have held that the issue of bigamous marriages were legitimate., 
even though no decree had been entered declaring such mar¬ 
riages to be void. These decisions imply that the very purposes 
of these statutes, which is to protect innocent children, would 
be defeated if such statutes were too strictly construed. The 
courts of these states indicate that these statutes required only 
that the marriage be one that would be decreed null in law’ or 
dissolved by divorce if proper action were taken. It was 
pointed out that children, for example, would not know about 
their rights and should not be prejudiced by failure of one of 
the parties to procure a court decree. See Inhabitants of Hiram 
v. Pierce (1S56) 45 Me. 367; Stripe v. Meffert, 287 Mo. 366, 
229 S. W. 762; and Phillips v. Watson, 298 Mo. 366, 229 S. W. 
408. 

In the present case, since it appears certain that the marriage 
between the claimant and the deceased wage earner would have 
been set aside by the courts upon proper action, and assuming 
that the wage earner acted in good faith and in ignorance of 
there being any obstacle to his marriage to the claimant, it 
seems clear to this referee that the courts of the District of 
Columbia would not hold that the child claimant was illegiti¬ 
mate merely because no decree had been entered dissolving the 
marriage. 
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Referring to the question as to whether the marriage of 
February 18, 1936, was contracted in good faith by the other 
party and in ignorance to the said obstacle to the marriage, 
the record shows that it was not until February 18, 1942, that 
the deceased wage earner received information from the county 
clerk of Nelson County, Virginia, showing this marriage be¬ 
tween a James Kirby and an Eva Hill, and the statement that 
there had been no divorce of these persons in that county. Affi¬ 
davits from the wage earner’s father and grandfather, as well 
as the statements made by his two sisters and by Edna Thomp¬ 
son, with whom he' was then living, all indicate that at least 
a reason for his leaving the claimant was because he had found 
out, after his marriage to her, that she had not been divorced. 

This referee finds that this*marriage was contracted by the 
wage earner in good faith and in ignorance of any obstacle. 

It is the opinion of this referee, and he so finds, that under 
the laws of the District of Columbia, the child claimant is the 
legitimate issue of the deceased wage earner and would have 
the status of a child, as defined by section 209 (m) of the Social 
Security Act, as amended. 

This referee makes no finding as to whether the claimant 
was living with the deceased wage earner at the time of his 
death, as set forth in section 209 (n), in view of his finding that 
she is not the widow, as defined in section 209 (m) because the 
marriage was bigamous. 

It is the decision of this referee that the claimant is not 
entitled to benefits as the widow of the deceased wage earner 
having his child in her care, but that the child, James A. 
Thompson, Jr., is entitled to the child’s insurance benefits 
for which application has been made on his behalf. 

Merton L. Emerson, 

Merton L. Emerson, 

Referee. 

Washington, D. C., March 11,1944. 

REFEREE’S DECISION OF JUDY 12, 1944 

This case was re-opened by the undersigned referee in order 
to receive newly-discovered evidence bearing on the claimant’s 
marital status. Following notice to the claimant, to Edna 
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Thompson, of Washington, D. C., and to James W. Thompson, 
father of the wage earner, of Massie’s Mill, Virginia, who had 
been made parties on the motion of the referee, a hearing was 
held before this referee in Washington, D. C.. on June 27,1944. 
The claimant, her attorney-representative, W. P. Cannady, 
James W. Thompson, and several witnesses, were present and 
testified. Edna Thompson was not present. 

The referee in his decision dated March 11. 1944. made the 
following findings of fact: 

(1) That the marriage of the claimant to the deceased 
wage earner in Washington, D. C„ on February IS, 1936, 
was not valid because the claimant had been married to 
a James Kirby in Nelson County, Virginia, on September 
8, 1925, and was never divorced from him. 

(2) That the child claimant in this case, James A. 
Thompson, Jr., born in Washington, D. C., on February 
27. 1937, was the child of the deceased wage earner, 
James A. Thompson. 

The referee also stated in this decision that he had not made 
a finding as to whether the claimant was “living with*’ the wage 
earner at the time of his death, as defined in section 209 (n) of 
the Social Security Act, as amended, which is one of the re¬ 
quirements for entitlement to the benefits for which the claim¬ 
ant has applied, in view of his finding that she was not the 
widow, as defined by section 209 (m). 

The new evidence admitted by the referee is a certified copy 
of a marriage certificate showing that a James Kirby was cere¬ 
moniously married to one Eva Tolson in Washington, D. C., on 
January 20, 1925. The evidence now before this referee, in¬ 
cluding the testimony given at the February 25, 1944, hearing, 
convinces him that this James Kirby who married Eva Hill in 
Shipman, Nelson County, Virginia, on September 8, 1925, did 
marry one Eva Tolson on January 20, 1925, and had not been 
divorced from her at the time he married Eva Hill. The claim¬ 
ant still maintains that she is not this Eva Hill and did not 
marry this James Kirby and never saw him before the hearing 
on February 25, 1944, at which time he identified her. How¬ 
ever, if, as this referee has found, she did marry this James 
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Kirby before she married James A. Thompson, her later mar¬ 
riage was valid since Kirby’s marriage to her was bigamous and 
therefore void. It is the finding of this referee that the marriage 
of the claimant to the deceased wage earner in Washington, 
D. C., on February 18, 1936, was a valid marriage. 

Referring to the referee’s finding that the child in this case 
is the child of the deceased wage earner and the claimant, addi¬ 
tional testimony on this subject was given at this hearing, some 
of which was in amplification of evidence already before the 
referee. 

Beatrice Watson testified that she was present when the 
child was born to the claimant at 4643 Hayes Street XE.. Wash¬ 
ington, D. C.; that another woman by the name of Kirby, whose 
whereabouts is now unknown, also was present; that the doctor 
from the Freedmen’s Hospital did not arrive until after the 
baby was born. 

The deceased wage earner’s father, a sister, a brother, and a 
brother-in-law, all testified that they had regularly seen the 
claimant around the time this child was born; that she had 
never told them that she was pregnant and showed no physical 
indication of such condition and that they had never heard her 
say or claim that this baby was her child until after the wage 
earner's death. It was their understanding that this child was 
born to the claimant’s cousin, a woman named Anderson, then 
living in the claimant’s home, whom one witness had seen prior 
to the child’s birth and noticed her physical condition. All of 
these witnesses testified that on different occasions either the 
claimant or the decedent had said that this child was the An¬ 
derson woman’s child and had never indicated in any way that 
it was the claimant’s child. 

This referee stated in his previous decision that all witnesses 
.agree that this child, who the testimony shows still lives at the 
claimant’s hom Q , was born at this address on February 27,1937. 
There is no official record of this child’s birth and no record of 
the Freedmen’s Hospital having sent its ambulance to the house 
or of one of its doctors being in attendance at this time. How¬ 
ever, it is not disputed that this child was born while the claim¬ 
ant and the deceased wage earner were living together; the 
•child is named after the deceased wage earner; a doctor has 
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testified that he examined the claimant, shortly before the child 
was born and found her pregnant. The deceased wage earner 
filed for unemployment compensation two years after the birth 
I of this child and at that time named the claimant as his wife 
and this child as his child. Some evidence indicates that at 
that time he may not have been living with the claimant, and 
it could be possible that he made his application in this way 
in order to secure additional compensation. As the referee’s 
previous decision sets forth, the evidence as to the parentage of 
this child is conflicting. However, this referee does not con¬ 
sider that sufficient new evidence has been introduced to 
change his finding that the child is the child of the deceased 
wage earner. 

; * A further condition which the claimant must prove in order 
to become entitled to Widow's Current Insurance Benefits, as 
provided for in section 202 (e) is: “(C) was living with such 
individual at the time of his death.” This term “living with” 
is further defined in Social Security Board Regulations No. 3, 
as follows: Section 403.834—“* * * a widow shall be 

deemed to have been living with her husband at the time of 
his death, if, at such time, either of the three following condi¬ 
tions exist: 

(a) The husband and wife were at such time members 
of the same household. 

(b) If the wife was at such time receiving regular 
contributions from her husband toward her support. 

(c) If the husband had, at such time, been ordered by 
any court to contribute to his wufe’s support.” 

The claimant in her application states that the deceased wage 
earner was not living with her at the time of his death but that 
he was regularly contributing $10.00 every two weeks for her 
support and $10.00 for the child’s support. She later testified 
that he was living with her but that he was regularly away from 
home about three nights a week. She positively testified that 
he stayed with her the night before his death. Several wit¬ 
nesses stated by affidavit or testified that they knew that the 
deceased wage earner was living with the claimant and regu¬ 
larly contributing to her support at the time of his death. 
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It is not disputed that the wage earner died in the apart¬ 
ment maintained by him and Edna Thompson with whom he 
had been living as man and wife for several years. He named 
Edna Thompson as his wife and beneficiary and gave this ad¬ 
dress as his home address in his Civil Service application for 
the position he held at the time of his death. He was living 
at this address when he received papers from the clerk of court 
of Nelson County. Virginia, showing that an Eva Hill and a 
James Kirby had been married in that jurisdiction. Edna 
Thompson testified that the decedent was with her on the night 
before he died and had regularly been with her every night 
since they commenced living together. The brother, brother- 
in-law, and sister, all testified that the decedent stayed reg¬ 
ularly at this address. They testified specifically as to his 
whereabouts on the day previous to his death and believe that 
he spent the night with Edna. They were certain in their be¬ 
lief that the decedent had had nothing to do with the claimant 
for a considerable period of time and in no way contributed to 
her support. 

The claimant has lived at her present address, a six-room 
house, for many years. The claimant owned and operated an 
automobile at the time she married the decedent and at the 
time of his death was operating a 1941 Hudson which is regis¬ 
tered in her name as Eva K. Thompson, jointly with James 
A. Thompson. She testified that “K” in her name stood for 
Kirby, but referred to her friend, John Kirby, with whom she 
previously testified she had lived from 1925 to 1935, and not 
the James Kirby, w’ho identified her as the woman he married 
in Shipman, Virginia, on September 8, 1925. The claimant ap¬ 
pears to have lived under the same conditions before she mar¬ 
ried the w’age earner, w’hile they were living together, and after 
his death. 

The referee has observed the demeanor of the witnesses and 
carefully considered all of the conflicting evidence. It does not 
seem probable to this referee that the decedent would continue 
to live with and support the claimant after he had secured a 
statement indicating that she had previously married and not 
been divorced, especially since he himself for several years had 
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been living with another woman as husband and wife. The 
weight of the evidence shows, in the referee’s judgment, that the 
wage earner at the time of his death was not a member of the 
same household with the claimant and was not regularly con¬ 
tributing towards her support. It was admitted by the claim¬ 
ant that no court order had been issued requiring support. 

It is the finding of this referee that the claimant was not liv¬ 
ing with the deceased wage earner at the time of his death, as 
this term is defined in section 209 (n). 

This referee affirms his previous decision that the claimant 
is not entitled to Widow’s Current Insurance Benefits. 

Merton L. Emerson, 

Referee. 

Washington. D. C., July 12,1944. 

APPEALS COUNCIL DECISION 

This case is before the Appeals Council upon request of Eva 
Hill Thompson, the claimant, for review of the decision on her 
claim for widow's current insurance benefits and her claim on 
behalf of James A. Thompson, Jr., for child’s insurance bene¬ 
fits, which was rendered on July 12, 1944, by Merton L. 
Emerson, Referee. The Appeals Council has given careful 
consideration to the contentions of the claimant as set forth in 
the record. 

After thoroughly considering the entire record in this case, 
the referee’s findings of fact and statement of reasons are hereby 
adopted and made a part hereof, and his decision is hereby 
affirmed. 

In affirming the referee’s decision we wish to point out that 
while the claimant testified that the wage earner paid the rent 
on the apartment occupied by the claimant and paid her §20.00 
each two weeks from the early part of 1942 to the date of his 
death 1943, such statements are not supported by the record. 
The claimant’s denial of a previous marriage, which was clearly 
proven, her introduction into the record of an affidavit of a 
person who is unknown at the address stated by the claimant, 
to be the address of such person, her evasiveness at times, and 
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the balance of the record, justify the finding that the claimant 
was not “living with” the wage earner at the time of his death 
as that term is defined by the Social Security Act, as amended. 
Appeals Council, Social Security Board, 
Joseph E. McElvain, 

Chairman. 

Date: October 27, 1944. 
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